
West Midlands against Policing for Profit 

Open letter to the Labour and Conservative candidates standing for Police and Crime Commissioner. 

16th August 2012 

Dear Candidate, 

Human rights and the Business Partnering for Policing Procurement  

As a candidate standing for the post of Police and Crime Commissioner for the West Midlands we 

want to raise with you our concerns regarding the conduct of the procurement process by West 

Midlands Police Authority (WMPA). The Common’s Home Affairs Committee has recently found that 

it is "not convinced that Surrey and West Midlands Police fully understand, or are fully able to 

articulate, the process they are undertaking." 

The WMPA has failed to promote human rights in its conduct of the procurement regulations for the 

BPP contract.  We see this as a political and ethical matter first and foremost which is why we are 

raising it with you. 

Companies that have committed breaches of human rights have been selected and shortlisted and 

are considered to be suitable as potential business partners. It is our contention that West Midlands 

Police Authority has failed to effectively exercise its discretion in protecting human rights.  

We set out below how the Procurement Regulations provide for the positive enforcement of 

measures to protect public policy: 

 1. Procurement Regulations 

a. Social criteria within the EU Procurement Regulations 

EU legislation of which the Procurement Regulations form a part has sought to extend and protect 

human rights. The Preamble to the Procurement Regulations specifies Public policy derogations 

which allow for ‘the imposition or enforcement of measures necessary to protect public policy’. (1) 

EU law has ‘purposive’ interpretation and needs to be interpreted in line with its purpose which 

includes protecting human rights as a purpose of public policy. 

The Procurement Regulations allow for social considerations, including human rights, to be part of 

the selection criteria for the procurement process so long as potential bidders are treated equally 

and transparently. 

This is particularly the case when the protection of human rights is inherent in the performance of 

the service being procured. (2) Given the nature and range of the services identified on the OJEU 

notice the BPP contract, including custody and crime investigation functions, human rights 

considerations should reasonably form part of the technical specification and selection criteria.  

b. Exclusion of bidders on grounds of Grave misconduct 



Under the Public Contracts Regulations 2006 a public body may exclude a bidder or reject a bid 

where it is found that the individual or organisation in question has “committed grave misconduct in 

the course of his business or profession” (s.23(4)(e)). The Regulations were enacted to comply with 

the requirements of EU Directive 2004/18/EC of 31 March 2004.4 “Grave misconduct” is not 

specifically defined in the Directive or the Regulations, but is understood to be something that can 

be proven to be such. Because the UK regulations were introduced to comply with the EU Directive, 

the Police Authority must comply with EU law, which includes compliance with international human 

rights norms. 

d. Position of the UK Government  

The position of the UK Government was set out recently in the evidence of Michael Wills MP, Human 

Rights Minister, to the Joint Parliamentary Human Rights Committee where he confirmed that there 

is nothing in the EU Public Procurement Directive which prohibits public authorities incorporating 

human rights principles into their purchasing practices: 

[The] Procurement Directive enables contractors to exclude suppliers if they have been 

found guilty of human rights breaches. …it is perfectly open for public sector procurers to 

stipulate compliance for basic human rights principles as well, particularly where we are 

talking provision of care services or things which directly engage human rights provisions 

as well. So it is not that we do not think that these things are important, but there are 

opportunities to bring this into play and we need to make sure that they are done across 

the public sector.(3) 

The UK Government confirms that human rights breaches by companies tendering for contracts with 

public authorities are grounds for exclusion under the Procurement Directive. 

2. Flaws in the BPP Procurement process 

a. Pre-Qualification Questionnaire  

West Midlands against Policing for Profit has sought clarification of how West Midlands Police 

Authority would act to promote human rights in the selection of the shortlist of bidders. In answer 

to the following written question from one of our supporters submitted to the West Midlands Police 

Authority on 24th May 2012:  

How will the human rights record of the shortlisted bidders be assessed against international human 

rights standards through the procurement process to ensure that they have not committed any acts 

of ‘grave professional misconduct’ in their commercial activities? 

The Police Authority responded that: 

One of the questions asked and evaluated as part of the Pre-Qualification stage was 

whether the company had been found guilty of “committing any acts of grave misconduct 

in the course of their business and profession?”   

A second question evaluated was “In the last three years has your organisation been 

subject of a formal investigation by the Equality and Human Rights Commission on 

grounds of alleged unlawful discrimination?” 



 All of those companies moving forward into the next stage provided negative responses.   

(4) 

WMPA has handed over the selection process to the self-reporting of companies at this important 

stage of the procurement process. 

b. Human rights breaches and grave misconduct 

We have raised a number of cases involving court findings and judgements regarding some of the 

shortlisted companies through asking questions to West Midlands Police Authority. This included the 

case of FGP who was found to be subject to inhuman and degrading treatment in violation of Article 

3 ECHR by Serco. 

In a High Court Judgement in the case of FGP on 5th July 2012 a high court judge found that Serco 

had violated the vulnerable, mentally ill detainee's right not to be subjected to inhuman and 

degrading treatment. 

The judgement can be found here: 

http://www.medicaljustice.org.uk/tools-for-ensuring-rights/case-law/1958-fgp-case-serco-shackling-

detainee-for-8-days-breached-art-3-050712.html 

In correspondence WMPA confirmed that Serco had not declared this case in the Pre-Qualification 

Questionnaire, further the view of the Police Authority was that: 

‘It is not considered that the case referred to in your question constitutes grave misconduct 

such as would justify excluding Serco from bidding and no action is proposed.’(5) 

Any reasonable person would consider a finding in the UK High Court that FGP’s human rights had 

been violated to be an act of gross misconduct.  

3. Conclusion 

A company that shackles a vulnerable and co-operative man for 8 days while he is in hospital for 

treatment, disregarding his basic human rights is not and should not be a suitable business partner. 

This should be your starting point and moral guide. 

The failure of WMPA to act to protect human rights in the specification of the contract and selection 

of potential business partners using the power provided to it within the law is a political problem 

and one that we assert should be addressed by all candidates. This is not a technical matter on a 

procedural issue. 

The history of treatment of people in the care and custody of the respective companies should be a 

highly relevant concern in considering their future suitability to provide services to the West 

Midlands Force. The OJEU notice identifies that custody services could form part of the BPP contract. 

This is common sense and will be understood as such by people on the doorstep.  

There is a much deeper problem here in regards to the message this sends to the different 

communities that live in the West Midlands about the type of companies that West Midlands Police 

is prepared to do business with. 

http://www.medicaljustice.org.uk/tools-for-ensuring-rights/case-law/1958-fgp-case-serco-shackling-detainee-for-8-days-breached-art-3-050712.html
http://www.medicaljustice.org.uk/tools-for-ensuring-rights/case-law/1958-fgp-case-serco-shackling-detainee-for-8-days-breached-art-3-050712.html


The shortlisting of companies infamous for their poor human rights record demonstrates the 

dangers of policing for profit. These companies are implicated in the killing and maiming of people of 

African, Arab and Asian descent across the globe. The people of the West Midlands deserve better 

than this. 

For these reasons we are calling upon you to publically demand that the BPP procurement ceases in 

its entirety and with immediate effect. 

We have sent this to you and your opponent as an identical open letter. 

We look forward to receiving your response. 

Yours sincerely, 

 West Midlands against Policing for Profit 

 


